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BLENDING OF WHEAT IMPORTED AS UNFIT 
FOR HUMAN CONSUMPTION 


WEDNESDAY, JUNE 10, 1953 


Unitep States SENATE, SPECIAL SUBCOMMITTEBR 
ON IMPROVEMENT IN THE FEDERAL CRIMINAL Cops, 
OF THE COMMITTEB ON THE JUDICIARY. 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 424, 
Senate Office Building, Senator Herman Welker (chairman of the 
subcommittee) presiding. 

Present: Senators Welker, Butler, and Smith. 

Present also: Senators Langer and Anderson; J. Carlisle Ruddy, 
subcommittee counsel. 

Senator We_xer. The meeting will come to order on S. 784. The 
first witness will be Hon. Pershing Boe, administrative assistant to 
Senator Milton Young. 

Mr. Ruppy. Mr. Chairman, may we insert a copy of the bill into 
the record at this point? 

Senator We_ker. That may be done. 

(S. 784 is as follows:) 


[S. 784, 83d Cong., Ist sess.] 


4 BILL To prohibit the blending of wheat imported as unfit for human consumption with wheat suit- 
able for human consumption 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the analysis of chapter 27 of title 18 of the 
United States Code is amended by inserting immediately after and underneath 
item 552, the following new item: 

“553. Blending or transfer of wheat or wheat flour imported as unfit for human 
consumption. 

Sec. 2. Chapter 27 of title 18 of the United States Code is amended by adding 
at the end thereof the following new section: * 

“§ 553. Blending or transfer of wheat or wheat flour imported as unfit for 
human consumption 


‘Whoever knowingly blends or commingles wheat or wheat flour imported as 
being unfit for human consumption, or flour derived from such wheat, with 
wheat or wheat flour of a quality superior to the highest quality admissible as 
being unfit for human consumption; or 

‘Whoever knowingly transfers, in a form suitable for human consumption or 
for conversion into a form suitable for human consumption, wheat or wheat flour 
imported as being unfit for human consumption, or flour derived from such wheat, 
without notifying the transferee that such wheat or wheat flour has been imported 
as unfit for human consumption 

“Shall be fined for each offense not more than $5,000 or imprisoned not more 
than two years or both.”’ 


Senator Wreiker. Mr. Boe, you may proceed, please. 
Mr. Bor. Mr. Chairman, I am very happy to have your permission 


to read Senator Young’s statement into the record this morning. 
Senator Young has to appear this morning before the Civil Functions 
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2 BLENDING OF WHEAT UNFIT FOR HUMAN CONSUMPTION 
Appropriations Subcommittee which is considering a number of very 
important matters dealing with North Dakota, including the Red 
River Flood Control project. 


STATEMENT OF HON. MILTON R. YOUNG, A UNITED STATES 
SENATOR FROM THE STATE OF NORTH DAKOTA 


Mr. Chairman, I greatly appreciate the opportunity afforded by 
this committee to discuss briefly a very important measure which I am 
happy to cosponsor with Senator Anderson of New Mexico. This 
bill, S. 784, would, if enacted, prohibit the blending of wheat imported 

“unfit for human consumption” with other wheat suitable for human 
consumption. 

The Tariff Act of 1930 first gave special preferential treatment for 
wheat imported and described as ‘‘unfit for human consumption.” In 
that act, the duty ona bushel of ordinary wheat was set at 42 cents per 
bushel, but only a 10 percent ad valorem duty was prescribed for 
“unfit” wheat. Under the General Agreement on Tariffs and Trade, 
a Presidential proclamation lowered the duty on ordinary wheat 
effective January 1, 1948, to 21 cents per bushel. The 10 percent 
ad valorem duty on wheat “unfit for human consumption” has also 
been reduced to the present 5 percent rate. This action was taken 
on January 1, 1939. 

The Treasury Department has ruled that wheat containing ‘3 
percent or more by weight of damaged kernels” is commercially unfit 
for human consumption—and thereby entitled to the lower ad valorem 
rate (Treasury ruling dated March 13, 1935). This definition is not 
realistic. It could be corrected or improved by administrative action 
under existing law by the Treasury Department. In my opinion, 
Congress, in the absence of such action, should redefine “unfit wheat” 
in terms which would more nearly reflect the actual conditions within 
the milling industry. 

It is a well-known fact that huge quantities of Canadian wheat, 
imported outside the quota as ‘‘unfit for human consumption,” were 
mixed with high quality domestic wheat and milled into flour or ex- 
ported. Ironically, subsidies were claimed under the International 
Wheat Agreement program on a substantial quantity of the “unfit 
wheat” that was exported. 

On April 24, 1953, the Bureau of Customs issued Treasury Decision 
53249, which simply requires a declaration on the part of the importer 
whether or not such imported wheat is to be used in the “manufacture 
of products for human consumption.”’ This regulation becomes effec- 
tive on July 24, 1953. 

While I can see no objection to the filing of such a declaration, and 
believe, in fact, such would be desirable a procedure, this does not go 
far enough. Certainly, it will not be the complete answer in prevent- 
ing large quantities of wheat from being used or “misused”’ contrary 
to the intended purpose as declared by the importer and the intent of 
Congress itself as expressed in the Tariff Act. 

To afford the protection United States wheat producers deserve and 
expect, I strongly recommend the approval of the measure now under 
consideration by this committee (S. 784). It would prohibit the 
blending of ‘‘unfit wheat’? under penalty of the law with offenders 
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subject to a fine of $5,000, or imprisonment up to 2 years, or both, 
for each offense. 

There is no question but what sizable imports of Canadian farm 
commodities, including ‘unfit wheat,’’ have had and are having a 
serious and depressing effect on prices here in the United States. 
imports of oats, barley, rye, and many other farm commodities 
should be drastically curtailed at the very least in order to make 
possible a fair price for the United States producers. 

However, since the legislation now before your committee relates 
solely to wheat “unfit for human consumption” I would like briefly 
to show the tremendous increases in the importation of this one com- 
modity. Historically, imports of this commodity were relatively 
small and in some years insignificant during the period 1940 to 1950. 
The United States Department of Agriculture reports, however, that 
in the marketing year 1950-51 a total of 11,647,198 bushe ls were 
imported. 

According to the Customs Bureau 30,606,918 bushels of “unfit’’ 
wheat were imported in calendar year 1952 alone. During the 
period 1950-52, it has been reported that more than 60 million bushels 
of this Canadian wheat, classified as “wheat, unfit for human con- 
sumption,”’ have been imported into the United States. A duty 
averaging approximately 7’ cents per bushel was paid on that amount 
instead of the regular Sate on wheat of 21 cents per bushel. Also, 
it should be borne in mind that this huge amount was permitted in 
excess of the Presidential import limitation of 800,000 bushels an- 
nually. 

No accurate, complete figures are available as to how much of this 
large quantity of “unfit wheat” actually found its way into products 
for human consumption. Investigations are still under way seeking 
to determine the actual end use of much of this wheat. We do have 
information, based upon reliable investigations made to date, that a 
very high percentage was used in upgrading by several United States 
firms. The resultant mixture of unfit wheat with high quality domes- 
tic wheat was passed into regular trade channels as high-grade wheat 
“normally used in the production of flour for human consumption.” 

A customs report stated that only— 
about 10 percent of the damaged wheat imported at Duluth and Superior went 
into feed channels and that about 90 percent had been or will be manufactured 
into flour—or will be upgraded by mixing with domestic wheat and exported as 
wheat. 

The foregoing are only a part of the numerous violations of the letter 
and spirit of the law which have been exposed. Some cases represent 
downright fraud, and all of them indicate woeful disregard of the 
Tariff Act which gives special preferential treatment for ‘unfit 
wheat.’’ Congress should not let this situation continue. 

Unquestionably, a relatively small segment of importers, through 
this tariff loophole, have taken advantage of the tariff laws. The 
import quota limitation, under these conditions, is only partially 
effective since it has been circumvented. 

Canada, I am informed, has more than 250 million bushels of feed 
wheat on hand presently. Unless some long overdue and bold action 
is taken promptly even more sizable imports of this commodity 
could further depress farm commodity prices in the United States and 
further injure domestic price-support programs. The passage of the 
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bill now under consideration will aid materially in preventing the 
flow of this type wheat into the United States. It provides a simple, 
direct means for dealing with a most serious proble m. I hope it 
will be enacted prior to the adjournment of this Congress. 

Senator WeLiker. I have one question. Do you know of your 
own knowledge whether Senator Young has been able to pinpoint 
what agency, if any, was responsible for this breakdown in the impor- 
tation of this wheat into our country? 

Mr. Bor. Mr. Chairman, I believe the answer to that question is 
“Yes.’’ Senator Young and others have definite information on that 
point. It all began many years ago when a customs ruling was made 
that wheat which contained only 30 percent damaged kernels by 
weight would be declared “unfit”? and thereby eligible for this special 
preferential treatment. 

That ruling continued from, I believe, 1935 and is still in effect 
today, Mr. Chairman, It did not become important to this sequence 
of events until Canada recently had a very large crop of wheat of 
which a large portion was damaged. 

Senator Weiker. Is it not true that it did not become important 
until we actually discovered the fact that they were importing grains 
unfit for human consumption? 

Mr. Bor. Yes, sir. 

Senator WELKER. It seems to me that disregarding the large volume 
of wheat from Canada, that would be some evidence as to why they 
should import a lot of their damaged grains into our country. 

Mr. Bor. Of course, Mr. Chairman, there is a corollary to this: 
That is, that the customs people with full knowledge that this wheat 
was coming into this country in large quantities, when asked whether 
or not it would be subject to the quota, sts ated that it would not " 
subject to our quota of 800,000 bushels even though portions of i 
were mixed with quantities of domestic wheat for upgrading. They 
have had the matter brought to them for decision several times, and 
the customs officials stated that they had no objection to this use in 
spite of the fact that it quite obviously was a violation of the spirit 
of the act itself. 

Senator WeLker. | read with interest Senator Young’s conclu- 
sion that there was outright fraud ia many instances. 

Mr. Bor Yes, sir 

Senator WeL_ker. I want to thank vou and Senator Young for 
your presentation 

Mr. Ruppy. Senator Anderson and Senator Langer have been 
delaved. Senator Langer is at a Foreign Relations Committee 
meeting. 

We have received reports from both the Department of Justice 
and the Department of Agriculture on this bill, in which they suggest 
some amendments, and I wondered if you would want me to read 
these letters into the record so that those persons who are present 
will be apprised of the views of ianse two Departments? 

Senator WELKER. You may proceed to read them into the record 
and they may become a part of the record. 

Mr. Ruppy. The first letter is from the Department of Justice, 
dated May 19, 1953, over the signature of William P. Rogers, Deputy 
Attorney General, addressed to Senator Langer 

Dear SeEnatToR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 784) to prohibit the blending of wheat 
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imported 
sumption 
The purpose of the bill, as its title indicates, is to prohibit the blending of 
wheat or wheat flour imported as unfit for human consamption with wheat or 
wheat flour suitable for human consumption. 
The Department is advised that a number of incidents have arisen in which 
infit wheat imported from. Canada has been mixed with good wheat and the 


as unfit for human consumption with wheat suitable for human con- 


whole marketed as good wheat. Also, imported unfit wheat has been substituted 
for, or commingled with, stored wheat belonging to the Commodity Credit Cor- 
poration. The bill would curb such practices by prohibiting the commingling of 


wheat or wheat flour imported as unfit with good wheat or flour, and by pro- 
hibiting the transfer of wheat or wheat flour imported as unfit without notifying 
the transferee as to the condition when imported, if such article is then in a form 
suitable for human consumption, or the transfer thereof is for conversion into 
such form. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers not to make any recommendation. If the bill 
should receive favorable consideration, however, it is believed it should be amended 
in several respects 

The second paragraph on page 2 of the bill provides that whoever knowingly 
transfers, ‘“‘in a form suitable for human consumption,’”’ wheat or wheat flour 
imported as unfit is required to notify the transferee. In order to establish 
violation, it would be necessary to prove beyond a reasonable doubt ‘that the 
article transferred was in a form suitable for human consumption. Since there 
is no standard for such an article, and opinions as to the characteristics of such 
an article may widely differ, it would be difficult in many cases to secure a con- 
viction, Furthermore, a criminal statute made to depend on such an indefinite 
and uncertain criterion might be held to be invalid. In addition, it would be 
difficult in many cases to prove that the person transferiing the article intended 
that the article transferred was to be converted into a form suitable for human 
consumption. Accordingly, it is recommended that the paragraph referred to 
on page 2 be changed to re ‘ad as follows: 

‘Whoever knowingly transfers wheat or wheat flour imported as being unfit 
for human consumption, or flour derived from such wheat, without immediately 
notifying the transferee that such wheat or wheat flour has been imported 
unfit for human consumption * re 

nder this language the bill would require that in any case of a transfer of wheat 
or wheat flour which has been imported as unfit, notification must be given 
irrespective of whether the article is in a form suitable for human consumption. 

In order to avoid any claim of repeal of the customs laws by implication, it is 
recomme aoe that there be inserted after the word “‘shall’’ in line 13, page 2, the 
words ‘“‘in addition to any other penalty provided by law.” 

It nis te n the experience of this Department that making a violation of these 
regulatory statutes a felony renders administration and enforcement more difficult, 
and that no useful purpose is served by providing for a maximum term of im- 
prisonment of more than 1 year. It is therefore suggested that the penalty pro- 
vision in lines 13 and 14, page 2, be changed to read as follows: 

‘Shall be subject to a fine for each rr nse of not more than $5,000, or to het g pew 
ment, for not more than 1 year, or both such fine and imprisonment; but if the 
violation is committed after a pave of such person under this section has 
become final, such person shall be subject to a fine of not more than $5, 000, or 
imprisonment for not more than 2 years, or both such fine and imprisonment. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 


The one from the Department of Agriculture is dated May 21, 1953, 
and is over the signature of True D. Morse, Acting Secretary. 


x * 


Dear SenaTOR LanGaer: This is in reply to-your letter of February 11 request- 
ing a report on 8. 784, a bill to prohibit the blending of wheat imported as unfit 
for human consumption with wheat suitable for human consumption. 

The bill, as drawn, would make it an offense punishable by fine or imprison- 
ment for a person knowingly to blend or commingle wheat or wheat flour im- 
ported as being unfit for human consumption, or flour derived from such wheat, 
with wheat or wheat flour of a quality superior to the highest quality admissible 
as being unfit for human consumption. The bill also provides a penalty for 
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failure in certain circumstances to notify the transferee of any such wheat or flour 

hat it has been imported as being unfit for human consumption. 
lhe purpose of the proposed legislation is to curb the practice of diverting into 
channels of human consumption, either as wheat or in the form of flour, those 
‘ h are classified for customs purposes as wheat unfit for human 
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consumption. Such shipments are assessed a lower rate of import duty than 


wheat intended for milling for human consumption and they are not subject to the 


quota provisions of the President’s proclamation No. 2489. 

This Department is in agreement with the objectives of the bill and recommends 
that legislation to accomplish them be enacted. One feature of the bill which may 
require some clarification is the reference to ‘wheat flour imported as being unfit 
for human consumption.” The Tariff Act makes specific provision for ‘‘ wheat, 


unfit for human consumption” at an ad valorem rate of duty but there appears to 
be no similar specific provision in the Tariff Act for ‘‘wheat flour, unfit for human 
consumption.’”” On the other hand, the President’s proclamation No. 2489 
setting up quotas in imported wheat and wheat flour contains the following 
paragraph: 

‘‘As used in this proclamation, ‘wheat flour’ includes semolina, crushed or 
cracked wheat, and similar wheat products. Except as used in the first paragraph, 
‘wheat’ and ‘wheat flour’ do not include wheat or wheat flour unfit for human 
consumption.” 

It is our understanding that there have been practically no importations of 


wheat flour unfit for human consumption. It would seem, therefore, in order to 
give meaning to that portion of bill 5S. 784 which deals with ‘‘wheat flour im- 
ported as being unfit for human consumption,” consideration should be given to 


the treatment which would be accorded to importations so defined from a customs 
standpoint and the rate of duty which would be applicable if any such shipments 
be offered for importation in the future. 

With respect to wheat, also, the bill appears to require clarification. Wheat 
classified as ‘“‘wheat, unfit for human consumption’? would not necessarily be 
deemed to be in fact unfit for human consumption by the Food and Drug Admin- 
istration. Any uncertainty that the bill covers all wheat classified as unfit under 
paragraph 729 of the Tariff Act could be eliminated by referring, in the bill, to 
wheat so classified rather than to wheat imported “as being’’ unfit. 

The Bureau of the Budget advises that, from the standpoint of the program of 
the President, there is no objection to the submission of this report. 

Sincerely yours, 

Senator WreLker. We are certainly honored to have here today 
Senator Clinton Anderson, of New Mexico, a former Secretary of 
Agriculture, and one of the outstanding men on the Committee on 
Agricu!ture and Forestry. 


STATEMENT OF HON. CLINTON M. ANDERSON, A UNITED STATES 
SENATOR FROM THE STATE OF NEW MEXICO 


Senator ANpERSON. Mr. Chairman and members of the committee, 
I appear before you this morning as cosponsor, along with Senator 
Young, of North Dakota, of S. 784, a bill to prohibit the blending of 
wheat imported as unfit for human consumption with wheat suitable for 
human consumption. ‘This bill has been introduced in an effort to 
correct a very serious situation which has arisen in the past few vears. 

In December 1952 the Comptroller General of the United States 
furnished the Senate Agriculture Committee with a copy of a report on 
one phase of its audit of the Bureau of Customs for the fiscal year 
1952. This report related that beginning in 1950 unprecedentedly 
large quantities of wheat classified as “wheat, unfit for human con- 
sumption”? had been imported into the United States from Canada; 
that this wheat was being brought in at a 5 percent ad valorem duty, 
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and not chargeable against the quota of 800,000 bushels of wheat 


set by the Presidential proclamation of May 28, 1941. The report 
further points out that advantage had been taken of a loophole in the 
existing law and that, since its solution might be beyond administra- 
tive control, it appeared desirable to bring the matter to the attention 
of Congress immediately. 

The Senate Agriculture Committee held hearings on this matter on 
January 29, and May 13 and 15, 1953. The hearings brought forth 
testimony showing that small quantities of Canadian damaged wheat 
had been brought into the United States prior to 1950, but that during 
the years 1950-52, over 60 million bushels of wheat classified as 
“wheat, unfit for human consumption” had been imported into the 
United States, 

The classification of “wheat, unfit for human consumption” first 
appeared in the Tariff Act of 1930. By a United States Treasury 
decision of April 17, 1931, the term “wheat, unfit for human consump- 
tion” was defined to cover wheat commercially unfit for human con- 
sumption, which, in practice, included at that time water-soaked wheat 
and certain frost-damaged wheat used as livestock feed. 

A Treasury ruling of March 13, 1935, held that under conditions then 
prevailing wheat containing “30 percent or more by weight of damaged 
kernels” was commercially unfit for human consumption and entitled 
to entry at a 10 percent ad valorem rate. On January 1, 1939, section 
350 of the Tariff Act was amended, reducing the ad valorem rate 5 
percent. The duty on wheat was changed from 42 cents per bushel to 
21 cents per bushel, effective January 1, 1948. 

The Agriculture Department advised in January 1953, that the 
importation of “unfit’? Canadian wheat has varied from year to year 
but has been relatively small until recently when the importation of 
such wheat materially increased because Canada harvested large 
amounts of frost-damaged and moisture-damaged wheat in 1950-51. 

The large in crease in importation of this classification of wheat 
commenced in October 1950, when officials of the Bunge Corp., 
Minneapolis, Minn., communicated with the collector of customs at 
Duluth, Minn., and advised that it had been found that by mixing 
& minor quantity of the damaged Canadian wheat with other wheat 
the same was suitable for milling purposes. He inquired whether it 
would be subject to higher duty and quota. The collector at Duluth 
advised the Bureau of Customs in Washington concerning this and 
inquired, in view of the development that low-grade wheat will be 
used in minor proportions with other wheat for milling purposes and 
is thus actually fit for human consumption, whether such importation 
of this wheat should be classified as “‘wheat’’ and made subject to 
quota restrictions, 

On October 13, 1950, Bureau of Customs at Washington advised 
the collector that this wheat, classified as “unfit for human con- 
sumption” coul.. be admitted at 5 percent ad valorem duty and exempt 
from import quota restrictions. 
be On January 23, 1951, the collector of customs at Duluth, communi- 
cated with the Commissioner of Customs, Washington, advising of 
the large increase of importations of wheat, unfit for human consump- 
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tion, and suggesting a reconsideration or previous Treasury decisions, 
and pointing out that the customs decision to permit the use of this 
wheat for milling purposes had been circulated throughout the trade 
and that undoubtedly a large quantity of this wheat was being used 
for milling purposes. The Bureau of Customs in letter of January 31, 
1951, advised the collector that no active consideration of the Bureau 
rulings were being made. 

In April 1951 Hallet & Carey Co., a wholly owned subsidiary of 
Bunge Corp., communicated with the collector of customs at Duluth, 
protesting against the words ‘wheat, unfit for human consumption” 
appearing on manifest, covering rail shipments from lake ports and 
Minneapolis to gulf ports, stating that this phrase was misunderstood 
by persons seeing these manifests. 

On April 27, 1951, the Customs Bureau in Washington authorized 
the deletion of this unwanted phrase on manifests accompanying 
bonded rail shipments through the United States. This wheat 
imported as “unfit for human consumption” was then sold for human 
consumption to a large di oree., 

During the years 1950-52, over 60 million bushels of this Canadian 
wheat, classified as ‘wheat, unfit for human consumption” were 
imported into the United States. A duty of approximately 7% cents 
per bushel was paid instead of the regular ats on wheat of 21 cents 
per bushel, and this huge amount was permitted in excess of the 
Presidential import limitation of 800,000 bushels annually. The 
Bunge Corp., with headquarters in New York and offices in Minne- 
apolis, Kansas City, and other places; the Kellogg Milling Co. of 
Minneapolis. a company closely eae with the Bunge Corp., 
and Hallett & Carey, a wholly owned subsidiary of Bunge Corp., 
were the concerns most active in the importation and disposition of 
this type of wheat 

Had United States customs collected the 21-cent duty on this 
60 million bushels of wheat, instead of the 7'-cent figure, the addi- 
tional revenue would have amounted to approximately $8,100,000. 

No approximation can be made at this time as to the percentage 
of this type of wheat which went into livestock and poultry feed 
and that amount which went into iat ts for human consumption. 
The Compliance and Investigation Division of PMA, Department 
of Agriculture, is still conducting an investigation to Lateatntion the 
actual end use of the wheat. 

Available information discloses that practically all the wheat 
which was imported and sold in the New England States was actually 
used for livestock feed or manufactured into products for livestock 
and poultry feeding. A survey made by the Bureau of Customs 
shows the disposition of wheat classified as unfit for human con- 
sumption entered at Buffalo for the calendar years of 1950 and 
1951, as follows: 


Bushels 
Milled into flour for domestic human consumption a oe 67, 349 
Milled into flour for export re ; * ON 204, 022 
Resold bv grain + diadliene «i ’ 394, 079 
Importations by p irchasers ( utside Buffalo >t a 54, 149 
Total E ; : 2 WSs 819, 599 


A report prepared by the assistant supervising customs agent in 
Chicago, covering the disposition of 8,089,444 bushels of damaged 
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wheat imported at Duluth and Superior over a period of 18 months 
beginning in October 1950, shows the following: 


Bushels 

Milled into flour for human consumption 2, 112, 316 
Used in upgrading ’ 619, 939 
In store 1, 935, 660 
Used for industrial purposes 4183, 721 
Used for animal feed 619, 581 
Sold as imported (not investigated) j 749, 925 
Miscellaneous (not investigated) 201, 271 
Shipped out of district A 367, 031 

Total wiih bee ntean &, O89, 444 


The damaged Canadian wheat ane in upgrading was mixed with 
high-grade domestic wheat and the resulting mixture passed into 
regular trade channels as high-grade wheat normally used in the 
production of flour for human consumption. This customs report 
concluded that about 10 percent of the damaged wheat imported 
at Duluth and Superior went into feed channels and that about 
90 percent had been or will be manufactured into flour for human 
consumption or had been or will be upgraded by mixing with domestic 
wheat and exported as ‘wheat 

A considerable quantity was shipped to elevators at Houston, 
Tex., and New Orleans, La., and there fraudulently mixed with 
wheat principally owned by the Commodity Credit Corporation and 
thereafter exported. 

A quantity of the Canadian wheat was milled into flour in the 
United States, thereafter being exported, and on this flour, subsidy 
under the International Wheat Agreement program claimed. Since 
institution of the inquiry, subsidies in the total amount of $389,814 
have been refunded to the Commodity Credit Corporation and inves- 
tigation relative to subsidy payments is being continued by the 
Agriculture Department. 

The net result of the practices which I have just outlined has been 
that a good percentage of the 60 million bushels of this type of wheat 
imported during the past 3 years into the United States on a tariff 
loophole undoubtedly displac a the sale of good United States wheat 
In addition, these practices tend to make our import quota Huai: 
tions ineffective, injure the American farmer, disrupt our price sup- 
port and other programs, and permit a small segment of importers 
to take advantage of a loophole in the tariff laws. 

I have joined with Senator Young of North Dakota in this bill to 
prohibit this blending of wheat where it has been imported as unfit for 
human consumption with wheat that is fit for human consumption. 
When a man proceeds to make this blend into flour in this country, 
he should pay the proper duty of 21 cents instead of the duty of 
5 cents or 7% cents. It seems to me to be so apparent that a man 
ought not be allowed to hide behind this designation of “unfit for 
human consumption,” and I hope that this committee can correct 
the situation. 

I would prefer that the record made by the Senate Committee on 
Agriculture and Forestry speak for itself, but that record indicates, as 
the Senator knows, that one man in Houston profited personally to the 
extent of $100,000 by taking this wheat labeled “unfit for human con- 
sumption” and blending it so that the grade would not be destroyed. 
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I can explain that if you have very good wheat grade at a certain or 
and mix a little wheat in it, it does not drop the grade of the whee 

It can ~_ be sold as top grade even though some poor wheat is a 
with it. These people were taking this good wheat owned by the 
Cesssteeidits Credit Corporation and mixing it with this wheat im- 
ported by this firm as “unfit for human comsumption” as exporting 
that wheat, claiming the bounty given on the extra amounts by the 
Federal Government. 

So that they were not only cheating the purchaser of the wheat 
and getting the money coming out of the Federal Treasury for pur- 
chase, but proceeding to get an export subsidy which was as wrong 
as could be. 

On the other hand, we have found that flour milled out of this 
wheat which has been frozen was going, incredibly, almost exclusively 
to the Armed Forces. In other words, “wheat unfit for human con- 
STOR HOR” is just right for a soldier. 1 cannot understand a firm that 
would think that was an ethical practice. They explained that they 
were in competition with firms doing the same thing and they had to 
get tog ther 

Senator Weiker. In other words, they used the excuse that if one 
robs a bank, it is all right for another to do the same thing. 

Senator AnpERSON. That is correct. I think the statement is 
sufficient to explain that only a small trickle of grain used to come in. 
Suddenly, we got 50 million or 60 million bushels of wheat at one time 
As I tried to explain, the studies made within - Depertenens indicate 
that when we already have a surplus of wheat, when we already have 
a carryover that runs three-quarters of a billion bushels, f we have that 
half billion overhanging the market and add to it only a little bit, we 
depress the market far more than the percentage of this little bit. 

If you add in 50 million bushels when you already have a half 
billion bushels, that’50 million bushels is as destructive as 200,000 
million bushels would ordinarily be. 

Dr. John Blank of Harvard University has devoted a great deal of 
time to the study of how surpluses affect the n mi arket. If you have a 
normal supply and get a deficiency of only 1 or 2 percent, the price rise 
is likely to be 5 percent. If the deficiency is 5 percent, the price rise 
may be 15 percent. 

On the other band, if you get a gd running 5 ) percent, prices 
may drop 10 percent, and if you get a 15 percent surplus, prices are 
completely demoralized. So that the bringing in . these 50 or 60 
million bushels of Canadian wheat labeled “unfit for human con- 
sumption” and then proceeding to eat that wheat was a disservice 
to the American aoe as well as a fraud upon the Treasury of the 
United States. \ ly bill asks you to correct that. 

Senator WeL_kEr. The chairman wants to thank the distinguished 
Senator from New Mexico. Your statement will be incorporated 
as if read. 

We now have the great thrill of having a very junior member of the 
Judiciary Committee listen to our esteemed chairman of the 
Judiciary Committee testify upon this matter. 

Senator Langer, you may proceed to give your testimony. 
Mr. Hendrickson has graciously allowed the Senators who have 
commitments to precede him. 

Senator LANGER. I would be glad to hear Mr. Hendrickson. 

Senator WELKER. Very well, Mr. Hendrickson. You may proceed. 
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STATEMENT OF HON. ROY F. HENDRICKSON, EXECUTIVE SECRE- 
TARY, NATIONAL FEDERATION OF GRAIN COOPERATIVES 


Mr. Henprickson. My name is Roy F. Hendrickson. I am 
executive secretary of the National Federation of Grain Coopera- 
tives. This federation consists of 21 regional marketing associations 
which are in turn owned by some 2,500 local cooperative elevator 
assocations owned by farmers who market wheat and other grains, 
beans, and oilseeds. 

Our farmer-members and the associations they have established 
over the years have long been greatly concerned over the abuses 
that have developed in connection with the import of wheat classified 
as “unfit for human consumption.”’ 

Paragraph 729 of the Tariff Act of 1930 was brief and had no long 
legislative history, but is simply said: “Wheat unfit for human con- 
sumption, 10 percent ad valorem.”’ 

Paragraph 729 of the Tariff Act of 1930 (Public Law 361) reads as 
follows, in listing the import duties changed or established by that 
law: 

Wheat, 42 cents a bushel of 60 pounds; wheat, unfit for human consumption, 
10 percent ad valorem; wheat flour, semolina, crushed or cracked wheat, and 
similar wheat products not specially provided tor, $1.04 per 100 pounds. 

We hear the complaint fairly often that the language used in 
lawmaking is complex or confusing or difficult to understand. But, 
I submit that the words, ‘unfit for human consumptien,”’ are simple 
and understandable but they have been misconstrued or cavalierly 
redefined in the administration of the act. Except for that, | would 
not be here in support of'S. 784, which would prohibit the blending 
(knowingly) of imported wheat or flour or flour derived from such 
wheat classified as “unfit for human consumption’ with wheat or 
wheat flour of a superior quality. 

These are the significant steps historically in the evolution of the 
administration of paragraph 729 with respect to wheat unfit for 
human consumption. 

In Treasury Decision No. 44791, Abstracts of Unpublished De- 
cisions, a summary of decisions of the Bureau of Customs, issued 
April 18, 1931, we find a brief reference to, but not the full text of, 
a letter to the collector of customs, St. Albans, Vt., dated April 17, 
1931. 

The language of the abstract is as follows: 

(11) Wheat.—Certain wheat not physically unfit for human consumption but 
commercially unfit for human consumption, held dutiable at 10 percent ad valorem 
under paragraph 729 of the Tariff Act of 1930. 

I have been at some pains to obtain a copy of this letter or something 
else of an official nature which would make it possible to understand 
the processes of logic which were employed in so interpreting paragraph 
729 of the 1930 Tariff Act. Nowhere can I find a solid base for this 
reference to wheat “unfit for human consumption” as having reference 
to wheat “not physically unfit for human consumption.” 

What was the source of the concept of “unfit”? wheat as “com- 
mercially unfit for human consumption’’? 

Certainly, paragraph 729 in the 1930 Tariff Act made no reference to 
“commercial.” It is our belief that wheat unfit for human consump- 
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tion is wheat unfit for human consumption as a good dictionary might 
define it 

Webster’s New Collegiate Dictionary, edition of 1949, indicates as 
its first definition of the term ‘unfit’: ‘Having inherent or unnatural 
want of suitability.’’ Its second definition states: “not fitted; insuffi- 
ciently adapted.’’ I do not see anv relationship to ‘commercial’ 
there. 

No significant development is evident until in 1935 when a feed 
shortage developed following widespread drought in the United States 
in 1934. The United States Department of Agriculture became con- 
cerned over this shortage. It was aware that there were quantities of 
frosted wheat in Canada which, possessing higher than average protein, 
would be valuable as feed. 

Some of its personnel wanted to bring the Canadian wheat into this 
country to increase feed supplies. They therefore, prevailed upon the 
Bureau of Customs of the Treasury Department to institute an 
inquiry, in which, of course, the customs people would seek the 
advice of the Department of Agriculture, a recognized authority 
within the Government on wheat, flour, and related commodities. 

The result was that the Secretary of Agriculture signed a letter 
addressed to the Secretary of the Treasury—a letter which still re- 
mains as the only authority for the classification employed by customs. 
This letter, written by staff members eager under the circumstances 
to increase the supply of feed grains, proposed a definition of the 
“unfit” wheat was wheat “commercially unfit for human consump- 
tion.”’ 

The Department’s recommendation and its immediate conse- 
quences are best illustrated by quoting from Treasury Decision No. 
47577, issued on March 13, 1935, as follows: 

tecently importations of low-grade wheat have been made at various ports 
and the Bureau, in order to insure uniformity of classification of such merchandise, 
instituted an inquiry to determine the commercial use or uses for which wheat of 
this character is suitable. The Department ot Agriculture, in response to a 
request for information as to what constitutes wheat commercially unfit for 
human consumption, states that under present conditions it would not be com- 
merically practicable to mill wheat containing 30 percent or more by weight of 
damaged kernels or to blend it for milling purposes with other wheat except in a 
minor proportion. 

In accordance with the recommendation of the Department of Agriculture, 
you are hereby authorized to admit wheat containing 30 percent or more by 
weight of damaged kernels as wheat unfit for human consumption, dutiable 
at the rate of 10 percent ad valorem under paragraph 729 of the Tariff Act of 
1930. The percentage of damaged kernels should be determined in accordance 
with the official grain standards of the United States and as evidence of such 
percentage vou are authorized to accept certificates issued under the United 
States Grain Standards Act, if such certificates, showing on their face, the per- 
centage of damaged kernels, should be submitted by importers. For this purpose, 
inspectors licensed under the United States Grain Standards Act should be per- 
mitted to take samples in customs custody. In the absence of such certificates, 
if there is doubt as to the proper classification of the merchandise under the 
rule above stated, samples should be forwarded to the nearest grain supervisory 
office of the Grain Division, Bureau of Agricultural Economics, which will furnish 
you with the necessary information. 

At the time of this decision, price differentials as between United 
States and Canadian wheat were not great and the duty continued in 
effect as provided in the 1930 Tariff Act—42 cents a bushel for cereal 
wheat and 10 percent ad valorem for wheat classified as ‘unfit for 
human consumption.”’ 








BLENDING OF WHEAT UNFIT FOR HUMAN CONSUMPTION 13 


Subsequently, under the General Agreement of Tariffs and Trade, 
effective January 1, 1948, these duties were cut in half to 21 cents 
a bushel for cereal wheat and 5 percent ad valorem for wheat classified 
as “unfit for human consumption.” 

For a number of years the imports of wheat unfit for human con- 
sumption did not present a problem of great significance. 

From the United States Department of Agriculture, based on 
material published in ‘The Wheat Situation” issues of November— 
December 1950 and January-March 1953, the imports over the 
years and the prospective imports for the current year are reported 
as follows: 

In 1930, 3,008 bushels; in 1931, none; in 1932, 1,000 bushels; in 
1933, 6,000 bushels; in 1934, 8,146,000 bushels; in 1935, 9,205,000 
bushels; in 1936, 4,057,000 bushels. 

In 1937, imports were only 4,000 bushels. Imports for other years, 
including the war years when this country embarked upon a deliberate 
program of obtaining feed supplies from abroad to increase our live- 
stock production in the war effort are shown in the footnote below.” 

In 1951, the imports moved up substantially to 29,921,000 bushels, 
and in the 1951 marketing vear which ended June 30, 1952, imports 
totaled about 30 million bushels. For the marketing year ending 
June 30 next, it is estimated by the United States Department of 
Agriculture that they will total 25 million bushels. 

While the law clearly stated, with no extensive recorded legislative 
history, that the classification covered wheat “unfit for human 
consumption,” the United States Department of Agriculture in its 
letter, regarded as authoritative, sought successfully to redefine this 
as Wheat ‘commercially unfit for human consumption.’’ 

The statement of the Department of Agriculture back in 1935, 
which is the sole crutch on which the Customs Bureau leans for its 
position, simply doesn’t jibe with the facts or recognize the abuses 
which have developed under this classification. 

Only yesterday, I asked Mr. George P. Larrick, Deputy Com- 
missioner of the Food and Drug Administration, whether the frost- 
damaged wheat which constitutes the bulk of the wheat imported from 
Canada was fit or unfit for human consumption. Mr. Larrick is 
available if this committee desires to call upon him, and I am sure he 
would confirm my understanding of his informal comments to me. 

He stated that, after abuse of the customs classification had been 
brought to his attention at the recent hearings conducted by the Senate 
Committee of Agriculture and Forestry, he instructed a number of 
field agents of the Food and Drug Administration to check samples 
of wheat imported as unfit for human consumption, to ascertain its 
fitness. He wanted to do this duty. 

He stated that the Food and Drug Administration, in enforcing 
section 402 of the Food, Drug and Cosmetic Act of 1938, is authorized 
and directed to act when food is found to be unfit for human consump- 
tion by reason of being “filthy, putrid, or decomposed.” He said 
the wheat imported under the classification “unfit for human consump- 
tion” was not unfit as measured by this standard, the only real stand- 
are re ‘late d to fitness for human consumption provided by law. 


’ 


7 In 1938, 2,007 bushels; in 1939, 86,000 bushels; in 1940, 3,257,000 bushels; in 1941, 1,785,000 bushels; in 
1942, 150,000 bushels; in 1943, 189,000 bushels; in 1944, 15,919,000 bushels; in 1945, 767,000 bushels; in 1946, 
29,000 bushels; in 1947, 117,000 bushels; in 1948, 10,000 bushels; in 1949, 1,097 bushels; in 1950, 11,647,000 
bushels. 
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He added: “By and large, we found that this wheat was fit for 
human consumption.’”’ He said there was one exception, a rather big 
lot which was seriously contaminated by rodent filth. So it appears 
that what we porting is fit, very fit, for human consumption, 
in the view of ency often called the ‘‘Pure Food Administration.” 

That the ‘unfit’? wheat has been found to be commercially fitted 
for human consumption—that is, acceptable to millers for use in vari- 
ous blends—is attested to by several reports of an official character. 
In the first place, the hearings of the Senate Committee on Agriculture 
and Forestry brought out very clearly that substantial quantities of 
this wheat had been milled into flour and then exported under the 
International Wheat Agreement and certain millers had applied for 
and been paid a subsidy 

However, the application for subsidy is supposed to require that the 
flour has been processed from wheat produced in the United States. 
[t was found by investigators for a number of agencies of Government, 
including the Department of Agriculture, that substantial quantities 
of this imported “unfit’’ wheat had been blended in with United 
States wheat. <A large number of processors have been asked to return 
moneys which they were paid as subsidies, and it is my understanding 
that a number of these payments have been made. 

However, it should be pointed out, where this class of wheat has 
been imported into the United States and the duty paid and it has 
been blended in with other wheat or even milled alone without blend- 
ing and the flour sold in the domestic trade or exported ex-quota 
that is, outside of the United States quotas under the International 
Wheat Agreement—there is no violation of the law. It is a Way 
around the quotas limiting the imports of cereal wheat, established in 
May 1941 after an investigation by the United States Tariff Com- 
mission pursuant to section 22 of the Agricultural Adjustment Act, 
as amended. 

The temptation to move very large quantities of “unfit’’ wheat 
through this loophole has been very great. Much of the wheat has 
been lightly damaged (in the language of grain inspectors, “lightly 
kissed by frost’’). Most of the wheat is of very high protein content, 
originating in the prairie provinces of Canada which are famous for 
the high protein and milling qualities of their wheat. With Canadian- 
United States price differentials as they are, and have been recently, 
a miller using this “unfit’? wheat in a blend for perfectly legal sale, 
providing he has paid the duty, for domestic sales or ex-quota exports, 
stands to gain 50 cents and more a bushel for each bushel used in the 
blend. And his product is nutritious, palatable, and very fit for 
human food, 

Considering the highly competitive character of the flour milling 
industry at the present time to which Senator Anderson has alluded 
and the difficulty that many mills are having in staying in business, it 
is only logical to expect that substantial quantities of this wheat are 
finding a way into blends milled for flour in this perfectly legal way. 
They are—and in utter disregard of what Congress apparently had 
in mind in 1930. ° 

Mr. Frank Dow, while Commissioner of Customs, in a notice 
published in the “Federal Register’? on Friday, November 7, 1952, 
invited the presentation of ‘relevant data, views, or arguments 
pertaining to the correct classification of this merchandise,” in 
writing. 
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Our organization has protested for more than a year to the Customs 
Bureau the loophole presented by the present definition of 30 percent 
damaged kernel, knowing as we do that wheat of this character has 
been, and is being, used for human consumption in violation of the 
spirit, and the simple language, of the 1930 Tariff Act. 

In his notice, Commissioner Dow referred to the history of Treasury 
Decision No. 47577, and then reported as follows: 

Investigations have established that wheat classified under paragraph 729 as 
wheat unfit for human consumption has been used to a significant extent in the 


milling of three classes of flour for human consumption: (1) So-called family flour, 


milled from a blend of wheat containing 3 to 5 percent of damaged wheat; 


(2) so-called bakery flour, milled from a blend containing not over 5 percent 


of damaged wheat; (3) so-called institutional flour, milled from a blend containing 
as much as 50 percent of damaged wheat. 

Industrial flour, which is used in the United States in the manufacture of 
pastes, molds, paints, industrial alcohol, etc., but not for human consumption, is 
made entirely from damaged wheat. 

In the circumstances, it appears that the presence of 30 percent or more of 
damaged kernels can no longer be accepted as the sole criterion in determining 
when wheat is classifiable under paragraph 729 as wheat unfit for human con- 
sumption. 

Responding to his invitation, we recommended to the Customs 
Bureau that the 30 percent damage standard be changed to provide 
100 percent damage. 

As a matter of fact, it is possible that those who urged Congress to 
establish the new classification of “unfit’? wheat had in mind much 
more characteristics factors normally recognized as “damage” in 
established grades of grain. 

I desire to make available to members of this committee a valuable 
leaflet entitled ‘Wheat Kernel Damage,” by Norman V. Whitehair 
of the Kansas Extension Service, Manhattan, Kans., which illustrates 
in color the principal wheat-kernel damage types. 

(The document referred to was filed with the committee. ) 

NIT. E IRICKS ° e€Xt f a Cr e a OLICeC 

Mr. Henpricxson. In umining that leaflet it will be noticed 
that, immediately inside of the cover, an introductory statement is 
made to this effect: 

Damaged kernels are kernels and pieces of wheat and other grains which are 
heat damaged, sprouted, frosted, badly ground, damaged, badly weather damaged, 
or otherwise materially damaged 

The illustrations show these various types of damage; Sick wheat, 
smut, blight, and scab; black-tip fungus, heat damaged, green, or 
immature kernels; sprouted kernels; and weevil cut kernels—all 
important classes of damage far more significant commercially than 
frost damaged. Wheat with some kinds of this damage is not mill- 
able—scab and blight and smut—the product is unpalatable—the 
bread won’t bake properly. 

There are various degrees of frost damage, but I am reliably in- 
formed that very large quantities of imported Canadian wheat which 
have been classified as ‘unfit for human consumption”’ were, in fact, 
very lightly damaged (or “lightly kissed by frost,” as the grain 
inspects aptly describe it). 

I am reliably informed that such frost-damaged kernels represent 
no serious impediment to the milling processes which have been 
substantially improved since the 1935 Treasury decision. That is 18 
years ago. Since that day also, cleaning apparatus has been improved 
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and other technilogical progress has been made which has made the 
classification of ‘30 percent damage’? outmoded. 

Note also in Mr. Whitehair’s leaflet, on the back page, the grade 
requirements for Hard Red Winter wheat, which are not greatly 
unlike the grade requirements for other types of wheat. Note that 
grade No. | Hard Red Winter wheat has a tolerance of 2 percent 
damaged kernels; that No. 2, a very fine class of wheat, has a tolerance 
of 4 percent damaged kernels; and on up through grades No. 3 and 
No. 4 to grade No. 5 which is regularly used in milling blends, which 
permits up to 15 percent damaged kernels to be used. 

Most wheat, before it is ready for the millers’ stones, is cleaned, 
blended, and otherwise prepared to meet its specifications, by the 
miller concerned. 

One of the elements for which a premium is usually paid, often 
fairly high, is protein content in wheat. Senator Langer knows this 
and I know that the chairman knows this because his State produces 
a good deal of wheat. 

Senator Lancer. It goes all the way from 14 percent to 17 percent. 

Mr. Henprickson. And I have seen it higher than that. 

Senator Lancer. It is occasionally higher. 

Mr. Henpricxson. Millers and bakers often speak of protein as 
giving strength to wheat flour. Neither the Customs Bureau nor the 
grain inspectors have reported on the protein content of imported 
Canadian unfit wheat, but it has been high, often very high. This 
wheat has originated in Alberta, Saskatchewan, and Manitoba, where 
wheat is characteristically high in protein. If anything, frosted 
wheat, by reason of a slight shriveling of kernels, often tends to be 
higher in protein than wheat grown in the same locality which has 
not been lightly kissed by frost. But, in any event, it is high in 
protein and, therefore, valuable. 

What have the Government agencies done about this problem? 
We are disappointed. 

There are these opportunities open administratively to correct 
the situation: 

1. The Department of Agriculture would be well-advised to with- 
draw its outmoded recommendation of 1935, conceived and executed 
under circumstances of a feed shortage. It should do so not only 
because its recommendation at that time is not now honest or scien- 
tifically accurate. Further, action by it would recognize the great 
cost to the Government which is resulting from the importation of this 
wheat which is being utilized while the suplus of United States 
produced wheat is accumulating. A carryover of 575 million bushels is 
in prospect for July 1 next, and a prospective carryover of over 600 
million bushels on July 1, 1954. 

It simply doesn’t make sense to permit our price-support program 
to serve as a magnet for the import of wheat which is replacing United 
States produced wheat in our market place not only for human con- 
sumption but for feed. There are ample quantities of low-grade 
wheat in this country ready and available to meet all feed require- 
ments for wheat, and, in addition, there are large quantities of corn, 
oats, and barley not only in the hands of producers and the trade but 
also in storage owned by the Government or in space leased by the 
Government at substantial cost. 
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£. Should the Department of Agriculture withdraw its letter of 
1935 and suggest a more accurate definition in line with the substance 
and spirit of the language of the 1930 Tariff Act and if the Customs 
Bureau then set up an accurate definition of wheat “unfit for human 
consumption,” this whole problem could be solved without recourse 
to any legislation 

Alas, there is no evidence that either agency desires to act, or will 
act promptly, even though a solution of this problem is administra- 
tively possible within a matter of a week or two. Their representa- 
tives listen courteously. But somehow, some way, nothing happens. 

Therefore, it becomes necessary to recommend enactment of 8S. 784 
because it appears to offer relief. If there was any sign of real interest 
in carrying paragraph 729 into execution as it was intended, that bill 
would be unnecessary. 

Senator Wetker. In other words, while they sit by patiently and 
do not act, the bill S. 784 will be a persuasive force to the extent that 
they do act? 

Mr. Henprickson. Yes, I think that it will. 

There are questions incident to the enactment of this legislation 
which can logically be raised. 

Who is going to enforce it, and when? How can it be enforced, 
considering the fact that in the merchandising and warehousing of 
grain, especially of wheat, the principle of commingling, of dealing 
with a commodity as a fungible item, has been established by custom 
and practice and makes a very considerable contribution to the effi- 
ciency of the wheat-marketing system. I have no interest in seeing 
a law passed employing a prayer and a hope that it will be enforced, 
when adequate remedies are already open to a surer result adminis- 
tratively. 

There are doubtless many millers who, with great pride in their 
product and with the best interests of American producers at heart, 
have not knowingly used a single bushel of this imported wheat. 
But, relying as they do on many sources in procuring grain for their 
mills, they may have unknowingly obtained and used substantial 
quantities of imported Canadian unfit wheat. We should stop this 
wheat at the border, where Congress in 1930 appeared to intend that 
it be stopped or a duty assessed at 42 cents a bushel. 

The investigations made and reported by the Government do not 
indicate that the whole import movement has been subjected to the 
close scrutiny it deserves. Chiefly, the investigations have centered 
on the movement through the central part of the United States, 
through Duluth and Superior and onward south to the Gulf. A 
number of people, not realizing the scanty nature of the investiga- 
tions, have, therefore, been lulled into a false se nse of security con- 
cerning imports along the east and west coasts,*which have been 
substantial. 

My belief is that larger quantities have been used for human con- 
sumption than appear to be the general belief. The temptation, 
moneywise, to use this unfit wheat for blending is very great. ‘The 
Senate Agriculture Committee has heard of substantial bribes paid 
at Houston and New Orleans. 

Why this should be permitted to go on can be justified only on the 
theory that wheat farmers can best afford to carry the burden of 
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expanding foreign trade. Before that is accepted national policy, I 
believe wheat farmers should be consulted. I have consulted many 
of them, and they are opposed. 

[, therefore, urge favorable action on this bill. 

Senator Weiker. The chairman and the committee desire to thank 
the witness for his very profound testimony, and we will certainly 
give your fine testimony every consideration. 

The next witness will be Senator Langer. 


STATEMENT OF HON. WILLIAM LANGER, A UNITED STATES 
SENATOR FROM THE STATE OF NORTH DAKOTA 


Senator Lancer. Mr. Chairman, as you know, I come from the 
State that produces the most hard wheat of any State in the Union. 
Kansas produces more wheat, but it is of a soft grade. 

Senator Wriker. You would not object if I put in a word for 
Idaho? 

Senator Lancer. Idaho and Montana raise wheat which is just as 
good as North Dakota wheat, but you raise a very small quantity. 

I might say, Mr. Chairman, that I concur in everything that has 
been said here by Roy Hendrickson, except that I believe that there 
should be set up in this bill some method of enforcement. The bill 
provides for 2 vears imprisonment and a $5,000 fine. 

Senator Wreiker. I should say to you, Mr. Chairman, that before 
you came there was read a letter from the Attorney General recom- 
mending that the penalty provisions be reduced, the $5,000 fine re- 
maining the same, but the penal provision being reduced to 1 year 
on the first offense and 2 vears on the second offense for enforcement 
purposes. We will have to study that, but 1 thought that you should 
be acquainted with that recommendation. 

Senator Lancer. This entire matter has been a problem for years 
and years. I attempted to solve it when I was Governor of the State 
of North Dakota. They have a provision that Wisconsin, Min- 
nesota, and North Dakota are supposed to appoint a three-man com- 
mission on this entire matter of inspection. Yet year after year 
have gone by and we have not had a North Dakota representative 
on that inspection departmeat. The appointment is made by the 
three Governors acting jointly. The other two Governors get to- 
gether and get some man who used to live in North Dakota, some man 
who is possibly in the wheat business and often interested in getting 
this wheat into'the markets of the United States as cheaply as possible. 

This wheat that comes in from Manitoba, Saskatchewan, Canada, 
is generally Durum wheat. They raise a lot of Durum wheat and for 
a long time did net even pay a premium. As a matter of fact, they 
never paid a premium until after I declared the embargo in 1937. 
The embargo may have been unconstitutional but it helped, because 
they have been paying the premium all the way from 15 cents to 21 
cents, and, as a matter of fact, the premium today on Durum wheat 
is higher than it is in Dark Spring wheat in the Minneapolis market. 

There is something radically wrong with the inspection, Mr. 
Chairman, and I do not know how you can cure it in this bill. 

| have discussed this with Mr. Thatcher, president of the Farmers’ 
Union Grain Terminal Association, the largest cooperative dealing 
in wheat in the United States, and it seemed to me that the way this 
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bill is written, some provisions should be made for better inspection 
than we have under the present laws and regulations. What that 
should be, I frankly do not know, but it seems that some of the people 
responsible for the inspection are apparently interested in getting 
some of this miserable wheat into this country. 

Senator WELKER. Senator, would you agree with the chairman 
that we should leave the penal provisions in the bill, but at the same 
time give some study to submitting an amendment for inspection so 
that our law-enforcement agencies can have some great assistance in 
that? 

Senator Lancer. Yes, sir. That is exactly what I am here to 
advocate. It is a matter of inspection. I would suggest, if I might, 
that the chairman or the staff get in touch with Mr. William Thatcher, 
president of the Farmers’ Union Grain Terminal Association in St. 
Paul, who, as I say, handles millions of bushels of this wheat. 

They can figure out what can be done to get better inspection. 

Senator Butter. Do you not think that you would get better 
nspection if you had a better definition of this term “wheat unfit for 
human consumption’’? 

Senator Lancer. I think that is true. 

Senator Burter. Let us first get the better definition. 

Are there any international complications? Are we letting this 
wheat in so that we can help Canada with her dollar situation? 

Senator Weiker. No. 

Senator Lancer. I might suggest that we have the testimony of 
John Lee Coulter, who was for many years president of the Agricul- 
tural College at Fargo, N. Dak., and later was appointed to the Tariff 
Commission by, I believe, President Harding. Mr. Coulter resides 
here in Washington and is an expert on this matter. I just recom- 
mend to the chairman of the subcommittee, my distineuished friend, 
that he have Mr. Coulter come in, and in addition to that, that Mr. 
Thatcher be consulted, and a copy of the law be sent to him. He has 
a group of lawyers on his staff in St. Paul 

They could help you with the definition because it is technical. It 
is something on which the staff which you have here would have to 
consult with experts. 

Senator Weiker. Mr. Chairman, as I am accustomed to addressing 
you, we will contact Mr. Thatcher immediately. The chairman 
certainly knows the deadline we are working under, and we must get 
this bill on the floor as soon as possible if we are going to get action at 
this session. It has been the intention to report this bill as rapidly 
as we can, and we will do so as soon as we get Mr. Thatcher’s testimony. 

Senator Lancer. I thank you. 

Senator WeL_ker. Has the Senator concluded with his testimony? 

Senator Lancer. Yes. Thank you very much. 

Senator WeL_Ker. Does anyone else desire to be heard on S. 784? 

Mr. Henpricxson. May I say that Mr. Thatcher happens to be 
president of the organization which I represent, and that he concurs 
100 percent in everything I have said. 

Senator Lancer. Mr. Hendrickson, what about getting a better 
definition. 

Mr. Henprickson. I think that that is a good deal of the substance 
of what I was trying to make clear. Whereas the law of 1930 said 
‘“‘wheat unfit for human consumption,” by the standards of the Food 
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and Drug Administration, which is the authority, this material coming 
in is fit for human ¢ onsumption and there has been a change that makes 
it what they call “commercially unfit for human consumption. 

If you go back, and it can be done administratively, and you say 
that when you say “unfit”? you mean “100 percent damaged kernels,” 
that would be a solution. 

Senator Lancer. I am in favor of the law because if someone delib- 

rately violates this, there is a provision for penalties 

Senator Werxker. In other words, we have had all too much of this 
business of “Oh, we made a mistake,’ and we have something here 
that will persuade them not to make a mistake 

Mr. Henprickson. I agree with you, Senator. 

Senator Lancrr. Can vour lawyers help to suggest a definition of 
this “wheat unfit for human consumption’’? 

Mr. Henpricxson. We would be glad to help. 

Senator WeL_Kker. How long do you think that that would take? 

Mr. Henpricxson. I think that would take less than 24 hours. 

Senator WreLKrEr. This is an important bill to the grain producing 
States and to the whole country, and we must report this as soon as 
possible if it is going to get the attention of the Congress. So, if you 
will submit that, the staff will appreciate it. 

Mr. Henprickxson. I will certainly do that. 

Mr. Murphy, chief inspector of the Inspection Branch of the 
United States Department of Agriculture is here, and I have great 

regard for him. I would like to say that under the act enacted in 
1916 under which grades were established, the grain standards are 
not the final authority regarding fitness or unfitness for human con- 
sumption and never have been. In that area, we turn to the Food 
and Drug Administration and the act of 1938. There are no penalties 
in connection with that 

Senator Lancer. Has Mr. Murphy testified? I wish that the 
chairman would call him 

Senator Werxer. Is Mr. Murphy here? 

Mr. Murphy, do you desire to comment on the matter just brought 
to the attention of the committee? 


STATEMENT OF E. J. MURPHY, GRAIN BRANCH, DEPARTMENT OF 
AGRICULTURE 


Mr. Murpuy. I can comment, Mr. Chairman, to this extent: That 
Mr. Hendrickson is right that the grain grades as they have been 
set up provide a so-called commercial inspection and attempt to cover 
a range of quality from the very a4 to the very lowest. 

When the grain is presented to the inspector for his examination, 
he places it in one of those grades, but he does not make any determina- 
tion as to whether it is fit or unfit for human consumption. 

Senator Lancer. May I ask a question, Mr. Chairman? 

Senator WeLker. Certainly. 

Senator LANGER. Why do vou not do that? 

Mr. Murrny. Because it is not considered a function of the grade. 

Senator LANGER. Whose function is it? 

Mr. Murpuy. It is recommended that it would be under the 
sanitary function of the Food and Drug Administration. 











BLENDING OF WHEAT UNFIT FOR HUMAN CONSUMPTION 21 


Senator Lancer. Why should we not give the inspectors this 
authority? 

Mr. Murpuy. I see no reason why you should not 

Senator Burter. There ought to be a definition in the bill. 

Senator LANGER. You will remember that World War I was going 
on when I was attorney general of my State. Suddenly the Depart- 
ment of Agriculture came along with 51 different grades of wheat. 
Mr. Houston was then Commissioner of Agriculture under the 
administration of Woodrow Wilson. 

There was a further provision that if a farmer did not sell his croy 
within 30 days, the Government could take it. As you know, Herbert 
Hoover was, at that time, Administrator of the food of this country. 

They came out into North Dakota and took the wheat and sold it 
for $1 a bushel. I arrested the county food administrator and | 
arrested every man in connection with that. I got a wire from Her- 
bert Frepyey saying that he was sending Robert Taft, his assistant, 
out to North Dakota to see me about this law suit. Bob Taft was 
then a young chap about 31 or 32 years old. 

When Bob Taft came out there, I said, ‘We can settle this very 
quickly. You just get into an automobile with me and tell me which 
way you want to go, and you can stop any farmer whom you want 
to stop or go into any farmhouse that you choose and find out how 
unenforceable these grades are.”’ 

Mr. Taft decided to go south of the Missouri River and go toward 
Shields, N. Dak. To show you how thorough Mr. Taft was, we got 
into Shields at 11 o’clock in the evening and at 4 o'clock the next 
morning Bob Taft was out going to elevators and checking them all 
by himself. He put one elevator out of business, finding that instead 
of grading by percentages as the law required, they were doing it by 
pounds. That elevator was closed and stayed closed for a year. 
There is no reason why you should not close an elevator for violations. 

We came to the town of Flasher in the course of our investigation. 
We went in and they did not know who Mr. Taft was. The elevator 
man was so angry that he would not treat Bob Taft respectfully. 

They had, as you probably know, a cardboard up on the elevator 
enumerating grades and moisture content. I want to repeat what 
that elevator man said: ‘‘Why,” he said, “we have 11 bins in this 
elevator. It is the biggest one in Flasher. A farmer brings in one 
load of a certain kind of wheat, a certain moisture and certain grade, 
and under Federal law we are prohibited from putting any other kind 
of wheat into that bin. We have 11 bins and 51 grades.” 

He said, ““No one on earth could live up to the law that you have 
made in Washington.” 

Bob Taft went back and went to great time and trouble to get those 
grades changed completely, and that is one reason why the farmers 
in North Dakota like Bob Taft. I have always believed that you 
people had the authority to go in there and make an inspection and, 
if there is anything wrong with it, make the proper recommendation 
to the proper authority. And I believe that properly you should 
have it. 

Certainly, the Food and Drug Administration does not have enough 
inspectors to take care of this inspection. 

Mr. Murpny. Probably not. 
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Senator LANGER. Can you give any reason to the chairman why 
you should not have that authority? 

Senator WELKER. Senator Langer, the chairman and I believe all 
the members of the committee are certainly in sympathy with your 
very fine testimony and we know that you know the subject matter 
about which you are talking. What would you think of sending our 
staff man, Mr. Ruddy, with Mr. Hendrickson, out to St. Paul to get 
the grass roots of this matter, and have Mr. Ruddy attempt to draft 
amendments to this bill that will really satisfy you and satisfy all the 
members of this committee? 

Senator Lancer. That would be very fine. I would like to have 
it submitted to the chief inspector here because I would like to get a 
provision in this bill whereby these inspectors have some authority. 

Senator WeLker. Mr. Ruddy has already made a note of that. 
The committee appreciates the ‘fact that we have a bill with penalty 
provisions, but not a bill permitting inspection with authority which 
we need, and furthermore, the definition that you have brought out 
here. 

Senator Lancer. Thank you very much, Mr. Chairman. I might 
suggest that Mr. Hendrickson and your staff man confer continuously 
with Mr. Murphy. 

You must have some ideas, Mr. Murphy, as to how this should be 
done. Have you? 

Mr. Murpny. Yes, of course. 

Senator LANGER. May we have Mr. Murphy tell at this time what 
he would recommend, for the purpose of the record? 

Mr. Murpuy. I am not at liberty to do that, Mr. Chairman. 

Senator WELKER. You want to make further study? 

Mr. Murpny. Not only that, but I was not designated by the 
Department to discuss this. We should have a Department position 
on it if the Department is going to be bound by it. 

Senator Burier. Is it my understanding that the Department has 
taken a position against this bill? 

Mr. Murpny. No, sir. The Department has taken a position in 
favor of the objectives of the bill, and has indicated that, being an 
amendment to the criminal code, pleading it very technically and the 
major proof being what it is, that the Department suggests minor 
changes in phraseology. 

Senator WeL_ker. May the Chair suggest that you contact someone 
at the Department of Agriculture and ask permission to confer wita 
our staff man, Mr. Ruddy, and with Mr. Hendrickson? 

Mr. Murpuy. I can do tha without permission. I understoodt 
that Senator Langer wanted met to state a position on the record tha 
would bind the Department. I will be delighted to visit with Mr. 
Ruddy and Mr. Hendrickson. 

Senator WELKER. Very well. 

The committee will stand adjourned. 

(Whereupon, at 11:09 a. m., the committee recessed, subject to eall.) 


x 














